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which, used in its common and ordinary sense by a person speak- 
ing of his own condition, implies a state of health unimpaired by 
any serious malady of which the person himself is conscious; the 
warranty covering only knowingly false statements relating to 
health. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1859- 
1865; Dec, Dig. § 723.* 2 Va.-W. Va. Enc. Dig. 347.] 

Error to Law and Chancery Court of City of Roanoke. 

Action by T. C. Greenwood against the Royal Neighbors of 
America. To review a judgment rendered against him on de- 
fendant's demurrer to evidence, plaintiff brings error. Judg- 
ment reversed, demurrer to the evidence overruled, and judg- 
ment entered for plaintiff. 

R. H. Willis, of Roanoke, for plaintiff in error. 
Poindexter & Hopwood, of Roanoke, for defendant in error. 



NEW YORK LIFE INS. CO. v. FRANKLIN. 
Jan. 13, 1916. 
[87 S. E. 584.] 

1. Appeal and Error (§ 361*)— Petition for Writ of Error— Im- 
provident Award — Motion to Dismiss — Disposition. — Where the mo- 
tion of defendant in error to dismiss the writ as improvidently 
awarded, on the ground that the petition contained no sufficient as- 
signment of" error, and was therefore violative of Code 1904, § 3464, 
regulating the matter, was not without merit, but the right of ap- 
peal was, when the motion was first called to the attention of the 
court, barred by limitation, the discussion in the petition will be 
treated as a substantial compliance with the statute. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 1941-1959; Dec. Dig. § 361.* 1 Va.-W. Va. Enc. Dig. 503.] 

2. Insurance (§ 146*) — Life Insurance — Construction of Policy — 
Ambiguity. — The words "Policy written and premium payable semi- 
annually," which were not printed in the original form of the ap- 
plication for life insurance, but were evidently stamped upon it by 
the company after the policy had been written, were without effect 
to render the contract embodied in the policy and application am- 
biguous. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 292, 
294-298; Dec. Dig. § 146.* 9 Va.-W. Va. Enc. Dig. 346.] 

3. Insurance (§ 141*) — Life Insurance — "Antedating" Policy — Le- 
gality. — Where an insurance company, in antedating its policy, mak- 
ing it, for the purpose of fixing maturity dates for premiums, relate 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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back to and take effect as of a time prior to delivery, did so with- 
out practicing deception or fraud upon the insured, the beneficiary 
was bound by the terms of the policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 75, 
253-262; Dec. Dig. § 141.* 9 Va.-W. Va. Enc. Dig. 351.] 

4. Evidence (§ 422*) — Parol Evidence Affecting Writing— Insur- 
ance Policy. — In an action on an antedated life policy which re- 
lated back to and took effect as of a time before delivery for the 
purpose of fixing maturity dates for premiums, testimony of a wit- 
ness who acted for the insurer's agent in all the negotiations with 
the insured, that he thought he had explained the policy to insured, 
and had told him that it would remain in force from the time of 
the first payment for a period- longer than was, in fact, the case 'un- 
der the antedating device, was inadmissible as contradicting the 
terms of the policy itself; for parol evidence, as in other cases based 
on written contracts, is admissible in cases based on insurance pol- 
icies only to explain ambiguous terms. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1953- 
1956; Dec. Dig. § 422.* 10 Va.-W. Va. Enc. Dig. 659.] 

5. Trial (§ 252*) — Instruction on Inadmissible Evidence. — In a 
suit on a life policy, it was error to charge the jury that upon cer- 
tain evidence, which was inadmissible, they might find that the pol- 
icy, though antedated, remained in force for seven months after pay- 
ment of the first premium. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 505, 596- 
612; Dec. Dig. § 252.* 7 Va.-W. Va. Enc. Dig. 708.] 

6. Insurance (§ 292*) — Life Insurance— Breach of Warranty — 
Health and Physical Condition — "Consulting a Physician." — Whether 
an applicant for life insurance has consulted a physician within the 
meaning of the application for the insurance depends upon the char- 
acter of the interview, since a favorable construction of a contract 
of insurance is always accorded the insured, and good faith and sub- 
stantial truth are all that can be required of him in his application - . 

[Ed. Note. — For , other cases, see Insurance, Cent. Dig. §§ 691, 
692; Dec. Dig. § 292.* 9 Va.-W. Va. Enc. Dig. 351. 

For other definitions, see Words and Phrases, First and Second 
Series, Consulting.] 

7. Insurance (§ 291*)— Life Insurance— Breach of Warranty- 
Condition of Health. — Where insured, after permitting his policy to 
lapse, applied for reinstatement, warranting that his health was 
good and that he had consulted no physician since the date of the 
policy, though he had, in fact, been examined by a physician and 
earned from him that his symptoms were serious and indicated a 

malady involving real impairment of health, and which might affect 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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his longevity, the beneficiary could not recover on the reinstated 
policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 681-690, 
694-696; Dec. Dig. § 291.* 9 Va.-W. Va. Enc. Dig. 351.] 

8 Insurance (§ 668*) — Life . Insurance — Breach of Warranty — 
Condition of Health— Question for Jury. — In an action on a policy 
of life insurance, whether the insured knew, when applying for rein- 
statement of his policy, that he had symptoms indicating a malady 
involving real impairment of his health, held for the jury under the 
evidence. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1556, 
1732-1770; Dec Dig. § 668.* 9 Va.-W. Va. Enc. Dig. 352.] 

9. Insurance (§ 669*) — Life Insurance — Action on Policy — In- 
struction — "Sound Health." — In an action on a policy of life insur- 
ance, defended on the ground that insured, applying for reinstate- 
ment of the policy, had falsely warranted his health to be good, 
where the court instructed that, even though the jury believed from 
the evidence that the payment of the second premium on the policy 
was not made while it was in full force and effect, yet, if the jury 
believed from the evidence that the insurer accepted and received the 
application for reinstatement and executed its receipt in payment, 
they should find for plaintiff, unless they believed that it had been 
proven by a preponderance of the evidence that the answers in the 
application for reinstatement were willfully false or fraudulently 
made, such instruction was proper as in accord with Code 1904, § 
3344a, and the general insurance act (Acts 1906, c. 112, subc. 2, § 
88; Pollard's Code Supp. 1910, p. 602), although it would have been 
better to incorporate in the instruction an explanation of what "con- 
sulting a physician" legally means, and the import of the words 
"sound health," as implying a state of health unimpaired by any seri- 
ous malady of which the person himself is conscious. 

[Fd. Note. — For other cases, see Insurance, Cent. Dig. §§ 1556, 
1771-1784; Dec. Dig. § 669.* 9 Va.-W. Va. Enc. Dig. 360. 

For other definitions, see Words and Phrases, First and Second 
Series, Sound Health.] 

10. Insurance (§ 648*) — Life Insurance — Action on Policy — Evi- 
dence. — In suit on a life policy, the admission in evidence of testi- 
mony regarding notes, given by the insured to the insurer's sub- 
agent, which represented personal and private dealings between the 
parties without any knowledge by or authority from the insurance 
company, was erroneous. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1669, 
1676; Dec. Dig.. § 648.* 9 Va.-W. Va. Enc. Dig. 361.] 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Error to Corporation Court of Roanoke. 

Action by Mary M. Franklin against the New York Life In- 
surance Company. Judgment for plaintiff, and defendant brings 
error. Reversed, verdict set aside, and cause remanded for new 
trial. 

Kime, Fox & McNulty, of Roanoke, for plaintiff in error. 
A. P. Staples, Jr., of Lexington, and A. B. Hunt, of Roanoke, 
for defendant in error. 



GOODE v. BRYANT et al. 

March 11, 1915. On Rehearing, Jan. 1916. 

[87 S. E. 588.] 

1. Mortgages (§ 280*) — Assumption of Mortgage by Purchaser. — 
Where purchasers verbally agree to assume and pay a debt secured 
by a deed of trust, such agreement is as effective and binding as if 
it had been recited in the contract and conveyance, and the purchas- 
ers become primarily liable for the debt. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 737, 
740-750, 757-760; Dec. Dig. § 280.* 10 Va.-W. Va. Enc. Dig. 65.] 

2. Covenants (§ 92*)— Estoppel (§ 65*)— Warranties— Breach— Ti- 
tle. — Where purchasers assumed payment of a debt secured by a 
deed of trust upon the land, and then defaulted, the vendor could 
sell under the trust deed, and buy in the land without breaching his 
covenants of warranty or becoming estopped to set up his title. 

[Ed. Note. — For other cases, see Covenants, Cent. Dig. §§ 101-103; 
Dec. Dig. § 92; Estoppel, Cent. Dig. §§ 155-158; Dec. Dig. § 65.* The 
court in speaking on this point said: "There is no foundation for 
the doctrine of estoppel in such a case, and the rule does not apply. 
See 16 Cyc. 697, 11 Am. & Eng. Emcy. L. 412, 5 Mich. Dig. (Va.- 
W. Va. Enc. Dig.) 216, for reference to numerous authorities to this 
effect."] 

3. Mortgages (§ 284*) — Assumption of Mortgage — Effect. — Where 
purchasers assuming payment of a debt secured by a deed of trust 
defaulted, and the vendor bought in the property, and having ac- 
quired title offered to allow the purchasers to complete their con- 
tract in accordance with its terms, the purchasers cannot complain 
of the vendor's actions, not being prejudiced. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 717, 
759, 760; Dec. Dig. § 284.* 10 Va.-W. Va. Enc. Dig. 65.] 

4. Equity (§ 428*) — Decrees — Entry- — Where complainant made 
no objections, the validity of a decree based on a report of the com- 



*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



